Department of Defense

DIRECTIVE

SUBJECT | npact of Mergers or Acquisitions of Mjor DoD
Suppliers on DoD Prograns

Ref erences: (a) Deputy Secretary of Defense Menorandum
“Antitrust Aspects of Defense Industry
Consol idation, “ My 10, 1995 (hereby cancel ed)
(b) Title 10, United States Code

A. RURPOSE
This Directive:
1. Supersedes reference (a)

2. Establishes policy and assigns responsibilities for

assessing the potential inpact on DoD prograns that m ght result

froma proposed nerger or acquisition involving a nmajor defense
supplier.

B. APPLICABILITY AND _SCOPE
This Directive applies:

1. To the Ofice of the Secretary of Defense, the Mlitary
Departnents, the Chairman of the Joint Chiefs of Staff, the
Combatant Conmands, the Inspector CGeneral of the Departnent of
Def ense, the Defense Agencies, and the DoD Field Activities.

2. Only to provide internal guidance to DoD officials, and
does not establish an i ndependent basis for any person or entity
to assert a right, benefit, or privilege.

C. DEFINITIONS

1. Antitrust Agencies. The Antitrust Division of the
Departnment of Justice and the Federal Trade Commission.

2. Major Defense Suppliers. Any prine contractor or
subcontractor that the Secretary of Defense designates as a mmajor
def ense supplier. The followi ng classes of contractors are

consi dered major defense suppliers without further designation:




a. Any current prinme contractor of a nmmjor system as
defined in subsection 2302(5) of 10 U.S.C. (reference (b));

b. Any current prinme contractor, under a contract
awar ded pursuant to subsection 2304(c) (3) of reference (b) , for
reasons described in clause (A) of that subsection.

D.  POLICY
It is DoD policy to:

1. Assess the potential inplications for DoD prograns
resulting froma nerger or acquisition involving a major defense

supplier. The assessnent shall consider the potential |oss of
conpetition for DoD contracts and subcontracts, estinmated cost
savi ngs or cost increases for DoD prograns that can be expected
to result fromthe nerger or acquisition, and any other factor
resulting fromthe proposed nerger or acquisition that my
adversely affect the satisfactory conpletion of a DoD program

2. Cooperate with the responsible antitrust agency in that
agency’s review of a proposed nerger or acquisition. Si gni fi cant
i mplications for DoD prograns that are relevant to the
responsibilities of the antitrust agencies shall be communicated
in the manner specified in this Directive to the antitrust agency
responsi ble for reviewing the proposed nerger or acquisition.

3. Ensure reviews are conducted in accordance with the
encl osur e.

E.  RESPONSIBILITIES

1. The General Counsel of the Department of Defense shall:

a. Performthe legal analysis of the inpact on the
Depart nent of Defense of a particular nerger or acquisition and
coordinate the |legal aspects of the Departnent’s position related
to such nerger or acquisition.

b. Coordinate contacts between DoD personnel and the
gover nnent agency responsible for review ng the antitrust aspects
of the nerger or acquisition.

2. The Under Secretary of Defense for Acquisition and
Technology shall act on behalf of the Secretary of Defense under
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this Directive and may designate a “mmjor defense supplier” on
behal f of the Secretary of Defense.

3. The Under Secretary of Defense for Acqu = 0N apd
Technology and the General Counsel of the Departnent of Defense

together may issue DoD Instructions and Publications that
| mpl enent this Directive.

4. The Deputyv Under Secretary-0f Defense for lndustrial
Affairs apnd Installations, under the Undex Secretary of Defense
for Acquisition and Technology shall conduct an inpact analysis
of a particular merger or acquisition on the Departnent of
Def ense and coordinate the antitrust review within the
Department; and shall consult, as appropriate, wth other Under
Secretary of Defense for Acquisition and Technol ogy (USD(A&T))

of fices and Defense Agencies on the effects of nergers or
acqui sitions.

5.  The Deputv Under Secretary of Defense fOr Industrial
Affairs and Installations, under the Under ecretary of Defenge
for Acquisition and TechnolOgv, and t he General Counsel of the
Department Of Defense, working in coordination wth each other,
shall identify any inpact on national security and on defense
i ndustrial capabilities of a proposed nerger or acquisition, and

advi se the Secretary and Deputy Secretary of Defense and the
USD (A&T) of that inpact.

6. The Secretaries of the Military Departments and the
Directors of the Defense Agencies W th acquisition
responsibility, under OSD Principal Staff Assistants and those
that report directly to the Secretary or Deputy Secretary, shall:

a. Ensure that personnel within their respective
conponents conply with this Directive.

b. Ensure that personnel within their respective
conponents are advised that, unless they have been del egated
specific authority for this purpose, they are not authorized to
communi cate to the antitrust agencies, to the nedia, to the
parties involved, or to any other person, the DoD position on the

| npact that a particular nerger or acquisition wll have on
national security.



F. EEFECTIVE DATE

This Directive is effective imed ately.

John P. Whit
Deputy Secretary of Defense

Encl osur e
Revi ew Protocol s
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REVIEW PROTOCOLS

A. Upon notice of a prospective nerger involving a najor defense
supplier, either fromthe antitrust agencies, or directly froma
def ense supplier, the Deputy Under Secretary of Defense for

| ndustrial Affairs and Installations (DUSD(IA&I)) and the General
Counsel of the Departnent of Defense (GC, DoD) shall:

1. Analyze the potential inpact of the nerger on DoD
progr ans;

2. Coordinate with the responsible antitrust agency; and

3. Advise the Secretary and Deputy Secretary of Defense and
t he USD(A&T) of that potential inpact.

B. DoD personnel shall respond pronptly to requests fromthe
DUSD (IA&I) or the GC, DoD, for assistance in connection with the
anal ysis of the inpact of a proposed nerger or acquisition on a
DoD program for which they are responsible.

C. when requested by the GC, DoD, or the DUSD(IA&I), DoD
personnel shall provide to the responsible antitrust agency
factual information, such as plans for DoD purchases and sources
of supply for particular defense products, relevant to the review
bei ng conducted by the antitrust agency. Al comunications from
DoD personnel in response to requests received directly from an

antitrust agency shall be coordinated with the GC, DoD, and the
DUSD (IA&I) .

D. The DUSD(IA&I) and the GC, DoD, or their designees, are the
DoD officials designated to receive comments fromthe parties

i nvolved in the nerger or acquisition or fromany other entity
that may have information on the inpact of a proposed nerger or
acqui sition on DoD prograns. A party desiring to convey such
information to other officers or enployees of the Departnent of
Def ense shall be referred to the GC, DoD, or the DUSD(IA&I), or
t heir designees.

E.  The Departnent of Defense’s final position on the inpact of a
merger or acquisition on the Departnent of Defense and on the
defense industrial capabilities shall be determ ned and

communi cated to the antitrust agencies and the nedia only by the
Secretary of Defense, the Deputy Secretary of Defense, the
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USD(A&T) , or the GC, DoD, or their designees. Conmunication of
such a determnation in connection with litigation shall be nade
only through the GCc, DoD, or a designee of the GcC, DoD.
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